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T h i s  matter was opened to the New Jersey State Board of 

Medical Examiners on Septemher 5 ,  2003 upon t h e  filing of an 

Administrative Complaint by Peter C .  Harvey, A t t o r n e y  General of 

N e w  Jersey, by Joan D. GeLber, Deputy Attorney General. The 

Verified Complaint in this matter alleged in two counts t h a t  on two 

occasions,  respondent had issued t h r e a t e n i n g  electronic mail 

messages to two newspaper reporters - once on February 10, 2003 and 

again on F e b r u a r y  16, 2 0 0 3 .  The complaint also a l l e g e d  t h a t  

respondent w a s  charged criminally w i t h  two counts of making 

terroristic threats (in violation of N.J.S.A. 2C:12-3(b)), and that 

in connection w i t h  his entry into p r e t r i a l  intervention he 

acknowledged that he had sent two threatening e-mails to the 

newspaper reporters.  This conduct was said t o  constitute 

professional misconduct, engaging in acts constituting a crime or 

offense  involving moral t u r p i t u d e  or relating adversely to t h e  

activity regulated by t h e  Board; failure of the ongoing requirement 

to m a i n t a i n  good moral character and incapacity f o r  medical or  



other good cause of discharging the f u n c t i o n s  of a l icensee, in 

v i o l a t i o n  of N.J.S.A.45:1-21(e), (f), and (i) and of N.J.S.A.45:9- 

6. 

On October 31, 2003, respondent f i l e d  a Notice of Motion to 

Dismiss the Administrative Complaint. Along with t h e  State's 

response, it filed a Cross Motion for Summary Decision and the 

imposition of s a n c t i o n s .  Respondent, represented by Steven Kern 

and Bonnie Weir, Esqs., filed papers responsive to the Cross 

Motion. The Motion to Dismiss the complaint wab considered before 

t h e  Board of Medical Examiners on November 12, 2003, w i t h  

consideration given by the Board to a l l  documents submitted.' 

lIn support of his Motion to Dismiss the complaint, respondent 

1. A Memorandum of Law. 
submitted and relied on the following: 

. , 2 .  Exhibit A - Report prepared by Louis Baxter, M.D. dated 

3 .  Exhibit B - Report of Dr. Goldstein dated May 23, 2003. 
4. Exhibit C - T r a n s c r i p t  of Proceedings before the Hon. 

June 25, 2003. 

Eugene Austin, J.S.C. - June 26, 2003.  

In response to t h e  Motion to Dismiss and in support of its 
Motion For Summary Decision,  the State submitted and relied on the 
following: 

1. Letter Brief dated November 3, 2003. 
2.  An e-mail message dated February  10, 2003 to Lindy Washburn 

3. A sworn statement of Lindy Washburn dated July 3,  2003 .  
4 .  An e-mail to L i n d y  Washburn dated February 16, 2003 ( w i t h  

5. An article entitled Doctor's E-Mail Threa t s  Lead to Terror 

6 .  Hackensack Police Department Miranda Rights/Waiver of 

7. Hackensack Po l i ce  Department Detective Division - Voluntary 
8 .  Two R a c k e n s a c k  Police Department Complaints r ega rd ing  Dr. 

and a "cc:" to Mary Jo Layton. 

-'cc: " )  * 

Charges dated June 5,  2003 .  

Rights Form dated April 1, 2003.  

Statement (of Dr. Jack Lee) - April 1, 2003 .  



The Board determined upon initial consideration of t h e  Motion 

to Dismiss on, November 12 ,  2003, to deny respondent's motion, 

f i n d i n g  t h a t  the f ac t s  alleged, if proven,  would constitute 

v i o l a t i o n s  of t h e  statutes governing t h e  p r a c t i c e  of medicine. The 

Board also recognized at that time t h a t  respondent had f a i l e d  to 

file a timely answer to t h e  complaint. Therefore,  on its own 

motion, t h e  Board d i rec ted  that respondent would have an  additional 

seven ( 7 )  days to file with t h e  Board and transmit to the Attorney 

General ,  an answer ( t h e  Board's notification to respondent r equ i red  

that his answer had to be received no later than Tuesday,  December 

2, 2 0 0 3 ) . 2  In t h e  event an  answer was f i l e d  within the extended 

Jack L e e  - April 7 ,  2003  ( # 0 3 0 4 3 9 3  regarding Lindy Washburn; 

( f o o t n o t e  continued) 
#(I304394 regarding MaryJo L a y t o n ) .  

Hospital and Medical Center dated  May 1, 2003 .  

C .  Lee dated May 1, 2003. 

New Je r sey  v. Jack L e e  dated June 25, 2 0 0 3 .  

9. L e t t e r  of Resignation of J a c k  L e e ,  M.D. to Englewood 

Certification r e g a r d i n g  a letter of resignation from Jack 

11. P r e t r i a l  Intervention Order of Postponement i n  State of 

- 10. 

In reply  to the A t t o r n e y  General's submissions respondent 

1. Reply Memorandum of L a w . .  ' 

submitted and relied on the following: 

On December 1, 2003, t h e  State submitted a Certification of 
Costs. N o  response was submitted. 

'The Board a l s o  determined that if no answer was received by 
t h e  date specified respondent  would be considered in d e f a u l t  and 
the matter heard by way of d e f a u l t  on December 10, 2 0 0 3 .  
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time period permitted by t h e  Board, the Board would, as it had 

p r e v i o u s l y  n o t i f i e d  the parties, hear oral argument on t h e  Motion 

fo r  Summary Decision on December 10, 2003, and if Summary Decision 

was granted, t h e  parties were to be prepared to address mitigation 

immediately thereafterm3 

Following the receipt of an answer from respondent on December 

2, 2003, the Board heard oral argument on the Motion For Summary 

Decision at its meeting of December 10, 2003. A t  t h e  o u t s e t  of t h e  

proceedings respondent's counsel made an oral motion to d i s q u a l i f y  

Deputy A t t o r n e y  General Gelber from f u r t h e r  participation in t h i s  

matter due to contacts and activities w i t h  Board members in June of 

2003, some three m o n t h s -p r i o r  to the filing of the Administrative 

Complaint. We denied the Motion and found t h a t  the participation 

of Ms. Gelber is consistent with t h e  case law and previous 

d e t e r m i n a t i o n s  of the Board. 

The Board also decided on November 12, 2003  to deny 
respondent's request to transfer the matter  to the O f f i c e  of 
Administrative Law, as it h a s  the a u t h o r i t y  and ability to 
determine t h e  issues involved in this matter. 

Counsel asserted that the c o n t a c t s  involved ex par te  
communications with members of t he  Board, and that therefore  Ms. 
Gelber could  no t  thereaf ter  seek to prosecute t h e  matter before the 
Board. Counsel-has made similar arguments in matters previously 
heard by this Board. In one matter counsel made -nearly i d e n t i c a l  
arguments regarding t h e  same Deputy  Attorney General, and on 
appeal, the Appellate Division found nothing improper in t h e  
procedure utilized by t h e  Office of the Attorney General - finding 
that a Deputy Attorney General who is involved i n  and advising t h e  
Board during t h e  investigative phase of a matter, may then 
prosecute the matter on behalf of t h e  State. See, In re Sumens ion  
of Miller, M.D.,Dkt. #A-2240-81T3, App. Div. ( u n r e p o r t e d ) ,  June 28  
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i -  

Having denied respondent's motion, the Board moved forward to 

the merits of t h e  Attorney General's application for Summary 

Decision. The A t t o r n e y  General maintained t h a t  because of t h e  

simple and undisputed f a c t s  of this matter, it is amenable to 

resolution v i a  motion f o r  summary decision, and t h a t  an  evidentiary 

hearing is neither warranted by the f ac t s  nor  r equ i r ed  by law. 

The State argued that on multiple occasions beginning i n  April 

2003, respondent has repeatedly acknowledged and admitted sending 

t h e  e-mails as alleged in the complaint. Respondent admitted in a 

signed statement at t h e  Hackensack Police Department (Sa13 to 

Sa165); i n  his identifying and marking e-mails of Februa ry  10 and 

Februa ry  16, 2003, both,at t h e  time of his police statement and 

before a Committee of the Board on June 25, 2003 ( S a l  to Sa2) ;  and 

v i a  his admission before t h e  Bergen County Superior Court in 

connection w i t h  an application f o r  e n t r y  into P r e t r i a l  

Intervention; t h a t  he sent two threatening e-mails to two reporters 

of the Bergen Record, and that he apologized for having made 

1 9 8 2  ( a t t a c h e d } .  Counsel  c i t e d  no New Jersey decision to t h e  
con t ra ry .  The procedure utilized by DAG Gelber appears consistent 
with the decisions of t h e  appellate courts of this S t a t e .  Indeed 
one of t h e  l e a d i n g  opinions in the area, Matter  of ODinion 583,  107 
- N.J. 2 3 0  ( 1 9 8 7 )  indicates that even after t h e  filing of a formal 
complaint, during t h e  pendency of  a prose 'cut ion,  some ex par te  
communications between t h e  prosecutor  and t h e  administrative agency 
a r e  permissible. 

5 nsatt shall refer to t h e  state's appendix submitted w i t h  its 
November 3, 2003  brief  in support of the Motion For Summary 
Decision. 
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threatening r e m a r k s  of 

respondent‘s b r i e f  of October 

P T I  t r a n s c r i p t  attached 

31, 2003) ;  and f i n a l l y  

to 

he 

acknowledged the e-mails in his answer  before this Board. 

In his statement to t h e  police (Sa14 to Sa161 respondent 

admits that in t h e  doctor‘s lounge a t  Englewood Hospital a f t e r  

r ead ing  an a r t i c l e  in the Bergen Record that he felt was biased  

a g a i n s t  physicians, he ”. . .responded to the two a u t h o r s  with a 

derogatory e-mail to them. I later s e n t  them a f u r t h e r  e-mail in 

a t h r e a t e n i n g  - manner.” (Sa 1 5 ) .  The content of the e-mails 

respondent identified as those he forwarded to two reporters f o r  

the Bergen Record on February 10, 2003 is as follows: 

From : YougonnaDir [freeni99@vahoo.col 
Sent: Monday, February 10, 2003 1:50 PM 
To : washbum@northiersev.c~ 
cc : lavton@northiersev.com 
Subject: not very nice 

How much did the trial lawyers pay you to w r i t e  such nonsense in 
the Bergen Record? I will track both of you down and seek 
vengeance in a not-so-nice manner. 

Regardless of how much they pay- you, you should think before you 
publish your opinions to the not-so-educated people of New Jersey. 
YOU w i l l  regret ever’havling written your biased articles. 

Sincerely, 

On February 16, 2003, another  s e t  of e-mails was forwarded by 

respondent to the same t w c  reporters w i t h  the identification of the 

sender  listed as ”YougonnaDie [freenjggPYahoo.co~~’ . The text of 

the e-mail was as follows: DEATH SHALL BE IMMINENT. 

The State argued that as there is no dispute as to t h e  content 
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of the e-mails, the sender of t h e  e-mails, the name or pseudonym 

utilized by t h e  sender ,  the criminal charges b rough t  and subsequent 

e n t r y  into the PTI  Program, t h e r e  is no g e n u i n e  issue of material 

fact in dispute to be determined, and the only issue presented is 

a m a t t e r  of law. The State f u r t h e r  argued that the admitted 

conduct  in this case indisputably included dea-th threats, which t h e  

Board could conclude c o n s t i t u t e  an offense of moral turpitude, or 

one relating adversely to t h e  profession, or professional 

misconduct. 

In respondent's answer and argument, he acknowledged that t h e  

f a c t s  of the matter a r e  undisputed (T27-14 to 16) .6 Respondent 

maintained t h a t  t h e  issue is whether there has  been a v i o l a t i o n  of 

the statutes regulating the  practice of medicine. Respondent 

argued t h a t  as the complaint alleged the issuance of terroristic 

threats ,  and as necessary elements of the crime of making 

t e r r o r i s t i c  threats (such as whether t h e  e-mail reasonably  caused 

t h e  victim to believe t h e  immediacy of her death) have n o t  been 

proven, t h a t  i n  order.to determine whether t h e  language of the e- 

m a i l s  admittedly s e n t  c o n s t i t u t e  a crime or acts of moral 

t u r p i t u d e ,  a hea r ing  must be h e l d  to determine t h e  c o n t e x t  in which 

the statements were made and  the intent [of respondent] (T34-20 to 

T37-10). 

"T" ref lec ts  to t h e  transcript of the hearing of  December 
10, 2003.  
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DISCUSSION 

This Board may enter summary dec i s ion  pursuant to N.J.A.C. 

1:l-12.5 when the documents filed demonstrate t h a t  "there is no 

genuine issue as to any  material fact challenged and [ t h a t ]  the 

moving p a r t y  is entitled to prevail.as a matter of law." Summary 

decision motions are governed by t h e  Administrative Procedure 

Rules. The adverse p a r t y  i n  order  to prevail must by responding 

a f f i d a v i t  set forth specific facts showing that there is a genuine 

issue which can o n l y  be determined in an evidentiary proceeding.  

N . J . A . C .  1:1-15.5(b). 

We disagree with respondent's assertion t h a t  summary decision 

does n o t  app ly  to this license proceeding. We find that t h e  State 

has demonstrated sufficient undisputed f a c t s  f o r  t h e  Board to 

determine liability as to a l l  counts of the Complaint. However, the 

Board declines to reach certain l e g a l  conclusions regarding whether 

certain of t h e  statutes cited have been v i o l a t e d  as will be more 

f u l l y  exp lored  below. We also find that respondent has f a i l e d  to 

show by responding affidavit specific f a c t s  demonstrating genuine 

issues which can only be determined in an evidentiary proceed ing .  

I n  so finding we have relied solely on respondent's admissions. 

Based on those statements of respondent we find t h a t  he sent e- 

mails containing death t h r e a t s  and o t h e r  threats to two  newspaper 

r epo r t e r s  who wrote articles regarding a professional issue, and 

that s u c h  conduct evidences professional misconduct in violation of 

8 



N . J . S . A .  4 5 : 1 - 2 1 ( e ) ,  and an i n c a p a c i t y  to perform t h e  functions of 

a l icensee in a manner consistent with t h e  public s a f e t y  and 

welfare in violation of N.J.S.A. 4 5 : 1 - 2 ( i ) .  We f u r t h e r  find that 

respondent's admitted conduct constitutes acts evidencing a l a c k  of 

good moral character pursuant to N. J . S . A .  45:9-6.7 We f i n d  it 

unnecessary to determine whether the admissions of respondent are 

sufficient to constitute violations of N . J . S . A .  45:1-21(f).' 

Following e n t r y  of summary decision on the  complaint a hearing 

.was conducted on the p e n a l t y  phase of this matter, at which 

respondent was af forded  an opportunity to make any presentations in 

mitigation of penalty which he deemed appropriate.' Dr. L e e  

testified regard ing  h i s  educa t iona l  and persona l  background. Re 

described the circumstances surrounding his sending of t h e  e-mails 

from t h e  doctor's lounge at Englewood Hospi ta l  a f t e r  hea r ing  o t h e r  

While the Board has made this finding based on the 
admissions of respondent, t h e  Board notes  t h a t  it would come to t h e  
same disciplinary result a r t i c u l a t e d  below based on its findings 
herein of professional misconduct and incapacity due to the 
underlying facts, even absent  a finding of lack of good moral 

. character .  

' Thus the Board f i n d s  it unnecessary, in t h i s  matter, based 
on the o t h e r  conclusions reached, to determine whether each of the 
elements of a crime of making terroristic t h rea t s  has been 
established in order  to determine whethe r  respondent h a s  engaged in 
a c t s  constituting a crime of moral turpitude or a crime r e l a t i n g  
adversely to the p r a c t i c e  or medicine. 

During t h e  penalty phase of thi .hearing, t h e  following 
documents were entered into evidence:  

R - 1  Dr. Goldstein's C.V. 
R- 2 Dr. Lee ' s  C.V. 
P-1 Bergen Record News article 2/10 /03  
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physicians complain about the news article which indicated that 

doctors  should no t  s t r i k e  and t h a t  walkouts were u n f a i r  to 

pa t i en t s .  He responded t o  the writers of t h e  article, " i n  a stupid 

manner" w i t h  e-mails which he sent without "very much thought" and 

expected the recipients would w r i t e  back t r y i n g  to f i g u r e  out who 

he was (as the e-mails were n o t  signed). He made up t h e  sender's 

name as "YougonnaDie", b u t  he claimed it was never h i s  intent "to 

i n j u r e  or scare" the r e c i p i e n t s .  It was his contention that he 

sent the e-mails without really t h i n k i n g  about the content or the 

consequences of h i s  a c t i o n s .  It was respondent's further testimony 

that he reread what he wrote before hitting the "send button." 

Further, he acknowledged t h a t  he sent a second e-mail to t h e  two 

reporters six days later when he was i n  the doctor's lounge  aga in ,  

checked f o r  a response, and saw t h e r e  was none. Respondent 

asserted he immediately admitted that he sent the e-mails when 

confronted by t h e  police, and t h a t  he resigned from his pract ice  

and from staff privileges at t h e  hospital. He h a s  since entered a 

pract ice  elsewhere, and obta ined  provisional hospital privileges. 

Since the i n c i d e n t ,  Dr. L e e  contacted the Physicians Health 

Program, has  undergone w e e k l y  counseling and was referred for a 

p s y c h i a t r i c  evaluation. He alleges he now realizes that t h e  time 

of the  incidents was a s t r e s s f u l  time in his l i f e  regarding his 

family's expectations relating to marriage and that he sent t h e  e- 

mails in resporlse to his anger at events going on in h i s  life. 

10 
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Finally, respondent expressed h i s  remorse as to the reporters, 

acknowledged "[Tlhey felt in fear of their lives", and expressed 

remorse for t h o s e  he disappointed-his family, h i s  peers and 

.himself. Upon cross examination, respondent admitted t h a t  he 

reread the e-mails a f t e r  they were composed and chose the name 

("YougonnaDie') he used as "sender," and he agreed that a 

reasonable person, or the reporters receiving t h e  con ten t  of these  

e-mails, would be apprehensive. 

Respondent also presented t h e  testimony of psychiatrist Robert 

Golds t e in ,  M. D., who examined respondent on two occasions in May 

2 0 0 3 .  At t h a t  time h i s  official diagnosis was adjustment disorder 

w i t h  depression. He f u r t h e r  testified regarding the " c u l t u r e  

clash" in respondent's family, and the stress r e s u l t i n g  from the 

expectations and pressure of his parents  to marry a person approved 

by them, as a dutiful son. Dr. Golds t e in  asserted h i s  b e l i e f  that 

matters came to a head immediately preceding t h e  i n c i d e n t  as 

respondent h i d  a r e l a t i o n s h i p  he had from his p a r e n t s  and reacted 

t o  m u l t i p l e  pressures he w a s  experiencing. Dr. Golds t e in  posited 

t h a t  this pressure l e d  respondent  to impulsively send the e-mails 

in question, " . . .  as k i n d  of blowing o f f  steam... . 
Goldstein's testimony inc luded  his opin ion  t h a t  Dr. Lee engaged in 

"an abhorrent i so l a t ed  act" ,  that his ". . .conduct was 

disproportionate and inappropriate" b u t  that he does n o t  pose any 

risk in h i s  p rac t ice  01 to t h e  community, has adhered to high 

Dr. . It 

'- ! 
.: . i 
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levels of ethical and moral behavior i n  h i s  l i f e ,  and t h a t  he is 

very embarrassed and ashamed of what he has done. 

The Board has considered a l l  of the testimony and  evidence 

submitted, as well as the arguments of c o u n s e l .  We f i n d  that 

respondent's repeated a c t i o n s  of sending two anonymous e-mail 

messages to two reporters in response to an article regarding a 

professional issue, the first threatening to hunt down and seek 

vengeance upon the reporters and the second threatening death,  to 

be abhorrent behavior reflecting s h o c k i n g l y  unaLceptable judgment, 

especially given t h e  time he had to ref lect  on his actions between 

t h e  sending of t h e  first and second messages and his admission that 

he reread the messages His actions reflect 

poor ly  upon t h e  profession as a whole as well. We have considered 

respondent's remorse, that h e  cooperated w i t h  authorities and has 

p r i o r  to sending them. 

suffered professional and personal consequence from his a c t i o n s .  

We have also taken into account resp,ondent '  s longstanding family 

and social pressures and that he has sought t h e  benefits of 

counseling. All of these factors have mitigated t h e  discipline we 

would otherwise impose for t h e  violations found herein. However, 

none of these fac tors  excuse respondent's actions which c a l l  f o r  a 

serious disciplinary and deterrent response of this Board, as well 

as rehabilitative measures to a s s u r e  t h e r e  i s  no recurrence of such 

unprofessional behavior ,  in ordelr to protect t h e  public. 
-3 4 ApfV 

IT IS THEREFORE ON THIS / 4 DAY OF -2004 
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ORDERED: 

1. The Attorney General's motion f o r  summary decision w i t h  

regard to Coun.ts  I and I1 of t h e  Complaint is hereby gran t ed  with 

t h e  exceptions noted above. 

2. The license of respondent to practice medicine and s u r g e r y  

in the S t a t e  of New Jersey is suspended for a period of one year ,  

such suspension shall be entirely stayed and served as a per iod  of 

probation. The period of s u s p e n s i o n ,  t h u s  stayed, is effective 

NUNC PRO TUNC DECEMBER 10, 2003, t h e  day on which it was orally 

announced on the record.' '  

3. During the per iod  of probation and continuing t he rea f t e r  

until f u r t h e r  order of t h e  Board, respondent shall continue to 

p a r t i c i p a t e  w i t h  t h e  Physician's Health Program (PHP)  , which 

participation shall i n c l u d e :  

a )  Ongoing psycho the rapy  a minimum of once per week with a 
p s y c h i a t r i s t  or psychologist pre-approved by t h e  board. 

b) Attendance at such  other meetings or  PHP supervision as 
directed by the PHP. 

c )  Causing submission to the Board on his behalf every ninety 
( 9 0 )  days by t h e  PHP and his psychotherapist, of reports regarding 
his progress. The first s u c h  r e p o r t s  are to be submitted w i t h i n  
t h i r t y  (30) days of the date  of this order ,  and then repor t s  are to 
be submitted every n i n e t y  ( 9 0 )  days thereaf te r .  

4 .  N o  petition t o  change O K end respondent's involvement with 

the PHP or psychotherapy s h a l l  be considered by the Board until a 

minimum of one year has elapsed frcm t h e  entry of t h i s  O r d e r .  

lo A t  t h e  t i m e  of t h e  announcement of this Order  on t h e  record, 
respondent  moved f o r  a s t a y  pending appeal. T h e  Board denied t h e  
motion f o r  s t a y .  
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5 .  During t h e  period of probation, respondent shall f u l l y  

attend and successfully complete a n  ethics course pre-approved by 

t h e  Board. Respondent shall provide documentation to t h e  Board of 

his satisfaction of this provision prior to the end  of the 

probationary period. 

6 .  Respondent is hereby assessed a monetary penalty of 

$10,000, including $ 5 , 0 0 0  f o r  each of the  e-mails sent to two 

r e c i p i e n t s  one on February 10, 2003, and one on February  16, 2003 .  

.Payment shall be made within thirty ( 30 )  days of the e n t r y  of this 

Order by means of a cer t i f ied  check or money order  payable to t h e  

S t a t e  of New Jersey and submitted to t h e  Board. 

7 .  Respondent i s , h e r e b y  assessed the investigative cos t s  to 

t h e  State and a t t o r n e y s  fees in this mater, except t h a t  a t t o r n e y s  

fees are awarded beginning on September 5, 2003, the date  of- t h e  

filing of t h e  complaint. The t o t a l  of costs and fees awarded is 

$5,611.00 including $ 3 , 3 1 5 - 0 0  i n  attorneys fees and $2,296.00 in 

investigative costs.11 Payment shall be made w i t h i n  t h i r t y  ( 3 0 )  

days of t h e  entry of  this Order by means of a c e r t i f i e d  check or 

money order payable to the S t a t e  of N e w  Jersey and submitted to the 

Board. 

L 1  No o b j e c t i o n  was received to the amount of c o s t s  and fees 
which are awarded accord ing  to the s tandard  r a t e s  applicable to 
a t t o r n e y s  fees of  t h e  Attorney General and the cos t s  of t h e  
Enforcement Bureau. The a t t o r n e y s  fees were calculated by 
reference to the timesheets which revealed that 2 2 . 1  hours were 
expended on and a f t e r  the date  of filing of t h e  cornplaint .  
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8 .  Respondent shall comply w i t h  the Directives applicable to 

disciplined licensees a t t ached  he re to  and made a pa r t  he reo f .  

9. Violation of a n y  provision of this Order shall be grounds 

f o r  t h e  immediate a c t i v a t i o n  of the stayed suspension provided 

above as well as any other a c t i o n  permitted by law. 

NEW JERSEY BOARD OF MEDICAL EXMINERS 

By : 
b&id Wallace, M. D., President 
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In the Hatter of tse Suspension 
or Etevocarion 05 the  License or" 

To Prictice Medicb-e 2nd 
S m g e r y  in the S t a t 2  of Ne= 
Jersey. 

..- 
-. 

Before  Judges Bischor ' f ,  K h g  and Po low .  

. 

cause f o r  respondenr , ( I m i n  I. K i m e h z n ,  
General of New Jersev.  z t t D m e v :  J a m s  J 

conzrolled P e r c o i z r l ,  Ln 



.. 

i n d i c a t i o n ,  wizhout 

with, app a r m t  

of t h i s  drug,"  

zdequate 

lack  Of 

In addi tLon ,  

9 'nysical  

t h e  

ex =in at i on 

ebus e 

m nuzerous occasions 

Q t e5 t i 21 

I52 f en  d E n  t 

scxlptionk issue2 in t he  name of anorher pat-ent.   his over- 

prescrYDiag of P e r c o d a  supposedly Lnauced or p e n i t z e d .  tke in- 

ducing of severe ~ m g  dependency in the pariient.  

admTnIstr3t:ive heariJlg w a s  he ld  b e f o r e  ap, XdmirF-  

srrative Lzx  Judge, yho f i l e d  a d e c i s i o n  in which she recornended 

thar t h e  :race Za.zrd of Medical Exminers C i s d s s  ~ h e  c h z g e s  
.- 

a g a i c s t  Dr. EilLer Fnsofzr as they charge hip with gross ~ 2 1 -  

p r a c t i s e  ( V T . J -  S -4. 45 : 9- 16 (h) ;. N. J. S . A .  45 : 1-Zlc, d ,  e )  a d  the  

violation cf N . J . A . C .  8 : 5 5 - 7 . 7  She recornended t h 2 ~  W .  k!!lIer 

be  f o u n d  guilty of failizzg t o  conply wirh r e g u l a t i o r x  ?romulgz?ed 

&d a & i n F s r e r e d  by the  Zcard ,  9.2. S .'A. 45 : 1 - 2 3 ,  2nd recormer,ded 

t he  impcsiticn of a S S O O  f i n e  She f z r z h e r  reco rnended  that  Dr. 

Miller be f o m d  guilty cf v i o l a r i n g  N . J J , A . C .  8 : 6 5 - 7 . 5 ( a ) ,  N,J.A.C 

8 : 6 5 - 7 . 8 ( = )  a d  N.J.A.C. L 3 : 3 5 - 6 . 6 ( > )  a d  recomeslce2 the is- L 

p o s i r i  & ,on c 

CT a $ 2 ,  oco  f i n e .  



f o r  two  years  'ay tSe  Board o f  Medics1 E x m i z e r s  to insure 5 : t u r e  

c o q l i a a c e  with the standard o f  ? r a c t i c e  cf like p h y s i c i a s  in 

Xew Jersey. 

The 3oard or' Medic21 FxzmLners a f f imed  t h e  A d n i z i -  

,strative L z w  Jcdge ' s d e c i s i o n  2nd i q ~ o s e d  the  recowended smctions . 

a d  can be b r i e f l y  s ta red  as follows: 

Before visitiag defeadmt ,  t h e  p a t i e n t  ha5 su f fe red  

f o r  several years  f r o n  I I  r e s t l e s s  l e g  syndrome," m crg.z.nic. disease 
- 

t ha t  r a a i f e s t t d  i t s e l . 2  chraugh s>.;nptor.s o f  auscLt S F E S E ,  jerking 

and i nvo lmra ry  z!~velileilts o f  the l e g ,  o f t e n  acccrmpmiee wLth back-  
t 

ache a i d  hip pa in .  

. -  treat neuritis. T.e P e r c o d a  d i d  n o t  relieve t h e  patient's 

-'r 



ccn t i iued  TO c a n s d t  o thdr  p h y s i c i a r s  a d  to sesk other nec:'r?oCs 

of obta in ing  re l ief  Z ion  her leg problea, without  success. 

1966, t h e  p a t i e n t  beg'an Porcod2n regnlar ly  - 

getween 1972  2nd 1 5 7 8 ,  she significzntly i c c reased  her m e  of 

?ercodan,  re c E i v k g  many 

m e  tlm, K i t t e n  2nd d z t e d  in zdvance. Def 

ar 

e n d a t  S:: i p c l a t e d  

t h a t  he had wrltteri ghe p r e s c r i p t i o n s  in evidence. These ?re- 

s c r i p t i o n s  &id aot i n d i c a t e  t S e  patient's age o r  full address. 

The m d t i p l e ,  predated p r e s c r i p t i o n s ,  g',.Je- at one t h e ,  pro-  
.- 

vided her 100 pills per ?rescription, which is more tbzn 

120 doses 2nd mare tkxn 2 30 day s u p p l y ,  contrary t3 t h e  p ro-  

\-isions of '- Lh .J . A . C .  13 : 3 5 - 6 . 6  (b) , N. J.X. C .  8 : 6 5 - 7 . 5  (a) .m< 

N . J . A . C .  3 : 6 5 - 7 . 8 ( e ) .  

3y 1 9 7 3 ,  cbe Tz t i en t  xas a d d i c t e d  to P e r c o d a  a d  

- t & i n g  10 p i l l s  a d a y ,  even when her  leg w a s  zot t r o u b l i n g  her .  

The patient  msuccessf~.lLIy artempted cetoxificatFon at c l i n i c s  

sever21 t i m s ,  



, . t -  

bie i E i K i a l l y -  c o n s i d e r  C e 5 e n i z i ~ ~  ' s  cnr,,enge za z h ~  

* - .  a a z i s t r a t i v e  prccedr;re esraDiished by c>e L e z i s l z a x s  -2s 

Trea t ing  a- ~ c o r , s c ~ i ~ ~ u t i o n a l  nerzer of 5 n c t i D n - s  L i i  :h= C)zrice 

QE t he  X t ro rney  & n e r d  which d e p r i v e d  him o r  :he b a s i c  elenents 

o f  due process. Xe points out t h a t  the Deputy A t L o r n e y  C-erreral 

initiaiiy investigates a ccmplaint  oE a v i o t a t i c n  o f  a s tazx te  

or regulat ion,  presents t he  i nves t i ga t i on  to the B o a r d  ul,d 

advises the h a - d  Giith yespect t o  whether t h e r e  is c a u e  r ' o r  

prosecution of the zatt~r. If the k a r d  deternines EO Frnsecrr te ,  

:he sane Depury A t r o m e y  General prepares and f i l e s  a conplaint 

and chen 2rosecutes the complaizlt  before rhe Bozrd.  Thereafter, 

=orher  D e y ~ y  Attorney C-enera!. co~sults w i t h  and advlsss the 

b a r d  concerniag the evicience and rhe lax 2nd may even d ra f t  519 

f i n a l  o r d e r .  

r - .  

i Defmc'n-t argues thar ":he p o r e n t i d  f o r  misconduct  

in a dual role &?r ives  defends-, of a r a i r  n t 2 7 i n g . "  m d  de- - -  I 

philosophy a d  pro-v lde  a stricr F n t i n 2 . l  s e p a r a t i o n  ~ 5 t h  r s g a r d  



t he  j u d i  

from the 

i s  subsc 

c omp i e t e I 
. -  

ing r'uilcti 

0- the  fear that  this 

give T i s e  to p a r t i a l i c y  in j utignent I. "the Of p a r t i a l i t y  
+ -  

inherent merger Or' a r e  greatly i f  

not e n t i r e l y  r e r~oved ,  when l e g i s l a t i o n  effecziveiy nakes  the 5- 

In re Larsen, 1 7  N.J. Suuer .  564, 579 (Xpp. X v .  of judging.  

1952)  (Brertzm, J, concurring).  The p r o c e d m e  i n  effect in New 

Jersey f o r  m a p  years  has receive3 the z p p r o v a l  of OUT c c u : + , s .  

* I  

.- 

.,- - In- re Lamer,, svpra. .Tae Courts have f u l l y  recognized rhe  facc 

*=t - thar due 7 rocess  czr? be suf5i:iently protected c y  a sepa L - L l O n  

of responsihklity, by the  o p e n . n a r u r e  o f  the proceedings xb.i.1~ 

review, by t h e  f i n a l   itt ten order ar,d by the  .z.utomz.tic r i g h t  eo 

E 01 tht c&iiger c reac ing  - 
G Z  



Other  than t~ ckaller-gz t h e  p r o c e d u r e  a ? ~ t h o r l s e d  

u t i l i z e d ,  d e E e n d a t  p a i n t s  to EO evldence K ? r o o f  of b k s ,  

p r e j d i c e  c1: v i o l a r i o n  o f  due prccess .  we r e j e c t  t5-k c o n t m t l m  

04 the  de fendmt ,  

- -  

. + .  Defedmt argues tbat the k a r d  lzcks j u r i s c r c t i o n  CLO 

enforce N . J . A . C .  8 : 6 5 - 7 . 5 ( a )  ztld N . J . A . C .  8 : 6 5 - 7 . 3 ( e )  s k c e  50th 

of These regularions xere  zdopted by t h e  DeparTsnent sf Eea l t ‘n .  

This arg-tment c o q l e t e l y  averlocks the E z c r  t h a t  both the Soar6 

c i t ed  D a , ? a r t m c n t  of Xealth r7gulations and a l s o  fom-d. a v i o l a t i o r :  

of N . 3 . A . C .  i3:35-6.6(b) I a regularion adopred by t he  3 o a r d  of 

Medical. F :xmin .e rs  prsaznt to rhe a u t h o r i t y  delegazed L O  it by 

N . . J .  S : A .  45 : 9 - 2 .  R e  Eoard had authcrity to f i n e  defz3dar.t $ 2  ,OQO 

it was errc’;: fsr the Board to include v i o l z t i o n  of the Departmefir 

3 . e  p m a l r i e s  izi?:osed ‘ r e re  were 



4. 
- . . __ . . - - - . . . .  - -  . - . .  

mgnt is clearly without  merit as N I 2 .  S - 8 .  45 : 1-25 s p e c i f i c a l l y  

authorizes r h e  assessment or" costs for t h e  me c? :he S t a r e .  

Defendmt's f i n a l  a rgmeats  t h a t  the f i n a l  order of 

the  h a r d  of Eedica1,Exaniners is inconsistent w i t h  t h e  A b i n i -  

stxative Lzw Jrrdge's recommended d e c i s i m  and thzt  the e n t r y  of 

t h e  o r d e r  by  t he  bard constitutes a v i o l z z i o 3  of t h e  3pen Tublic  

E e e c h g s  A c t  are clearly without. merit. 

One f i n a l  o h s e n a t i o n  is in order. The Adnlnistrative 
- k w  JuGge scased that  she w a s  z p p l y i n g  rhe  " fa i r  F r 2 p c n d e r a c e  02 

che evidence'' szzn2ard iz reaching her conclusion. 3 e  a p p l i c 2 -  

b i l i c y  of Chat s tandard  hes r e c e n t l y  beer, cjuesr ioned by this 

facts vhici-: provide the, b a s i s  f b r  t h e  d e t e n i 7 . z c l o n  of  s t a m C o r y  

... t h e  t e s t  b e  z h a t  a p p ~ i ~ d  b y  t,be A&inistrat ive L a w  Judge o r  rhe 

. -. 



DIRECTIVES APPLICABLE TO ANY MEDEAL BOARD LICENSEE 
WHO IS DlSCIPllNED OR WHOSE SURRENDER OF UCENSURE 

HAS BEEN ACCEPtED 

APPROVED BY THE BOARD ON MAY 10,2000 

All licensees who are the subject of a disciplinary order of the Board are required to 
provide the information required on the addendum to these directives. The information 
provided will be maintained separately and will not be part of the public document filed with 
the Board. Failure to provide the information muired may result in furlher disciplinary 
action for failing to cooperate with the Board, as required by fJ.J.A.C, 13:45C-1 et sea 
Paragraphs 1 through 4 below shall apply when a license is suspended or revoked or 
permanently surrendered, with or without prejudice. Paragraph 5 applies to licensees who 
are the subject of an order which, while permitting continued practice, contains a probation 
or monitoring requirement. 

I. Document Return and Agency NutMWon 

The licensee shall promptly foward to the Board office at Post Office Box 183, 140 East 
Front Street, 2nd floor, Trenton, New Jersey 08625-0183, the original license, current 
biennial registration and, if applicable, the original CDS registration. In addition, if the 
licensee holds a Drug Enforcement Agency IDEA) registration, he or she shall promptly 
advise the DEA of the licensure action. (With respect to suspensions of a finite term, at 
the conclusion of the term, the licensee may contact the Board office for the return of the 
documents previously surrendered to the Board. In addition, at the conclusion of the term, 
the licensee should contact the DEA to advise of the resumption of practice and to 
ascertain the impact of that change upon hidher DEA registration.) 

2. Practice Cessation 

The licensee shall cease and desist from engaging in the practice of medicine in this State. 
This prohibition not only bars a licensee from rendering professional services, but aiso 
from providing an opinion as to professional practice or its application, or representing 
himhersetf as being eligible to practice. (Although the licensee need not affirmatively 
advise patients or others of the revocation, suspension or surrender, the licensee must 
truthfully disclose hisker licensure status in response to inquiry.) The disciplined licensee 
is also prohibited from occupying, sharing or using off ice space in which another licensee 
provides health care services. The disciplined licensee may eontra'et Tor, accept payment 
from another licensee for or rent at fair market value office premises and/or equipment. 
In no case may the disciplined licensee authorize, allow or condone thwse of hidher 
provider number by any heafh care practice or any other licensee or health care provider. 
(In situations where the licensee has been suspended for less than one year, the licensee 
may accept payment from another professional who is using hisher office during the 
period that the licensee is suspended, for the payment of salaries for off ice staff employed 
at the time of the Board action.) 

.. :-. I -- 



A licensee whose license has been revoked, suspended for one (1) year or more or 
wmnent iy  surrendered must remove signs and take affirmative action to stop 
advertisements by which hidher eligibility to practice is represented. The licensee must 
also take steps to remove hisher name from professional listings, telephone directories, 
professional stationery, or billings. I f  the 'licensee's name is utilized in a group practice 
title, it shall be deleted. Prescription pads bearing the ticensee's name shall be destroyed. 
A destruction report form obtained from the Mice of Drug Control (973-504-6558) must 
be filed. -If no other licensee is providing senrices at the location, all medications must be 
removed and returned to the manufacturer, if possible, destroyed or safeguarded. (In 
situations where a license has been suspended for less than one year, prescription pads 
and medications need not be destroyed but must be secured in a locked place for 
safekeeping.) - 

3. Practice Income ProhibitionslDivestiture of Equtty Interest in Professional 
Setvice Corporations and tlmlted Liability Companies 

A licensee shall not charge, receive or share in any fee for professional sewices rendered 
by hidherself or others while barred from engaging in the professional practice. The 
licensee may be compensated for the reasonable value of services lawfully rendered and 
disbursements incurred on a patient's behalf prior to the effective date of the Board action. 

A licensee who is a shareholder in a professional service corporation organized to engage 
in the professional practice, whose license is revoked, surrendered or suspended for a 
term of one (1 1 year or more shall be deemed to be disqualified frumthe praetice within the 
meaning of the Professional Service Corporation Act. (N.J.S.A. 14kl7-If ). A disqualified 
licensee shall divest himherself of all financial interest in the professional service 
corporation pursuant to N.J.S.A. 14A:17-13(c). A ticensee who isa member of a limited 
liability company organized pursuant to N.J.S.A. 42: 1-44, shall divest himherself of all 
financial interest. Such divestiture shall occur within 90 days following the the entry of the 
Order rendering the licensee disqualified to participate in the applicable form of ownership. 
Upon divestiture, a licensee shall forward to the Board a copy of documentation forwarded 
to the Secretary of State, Commercial Reporting Division, demonstrating that the interest 
has been terminated. If the licensee is the sole sharehotder in a professional service 
corporation, the corporation must be dissolved within 90 days of the licensee's 
d i sq u a I if i cat i on. 

4. Medical Records - - . 1  

If, as result of the Board's action, a practice is closed or transferred to another location, 
the licensee shall ensure that during the three (3) month period following the effective date 
of the disciplinary order, a message will be delivered to patients calling the former off ice 
premises, advising here records may be obtained. The message should inform patients 
of the names and telephone numbers of the licensee (or hisher attorney) assuming 
custody of the records. The same information shall also be disseminated by means of a 
notice to be published at least once per month for three (3) months in a newspaper.of 

c.' 



general circulation in the geographic vicinity in which the practice was conducted. At the 
end of the three month period, the licensee shall file with the Board the name and 
telephone number of the contact person who will have access to medical records of former 
patients. Any change in that individual or hislher telephone number shall be promptly 
reported to the Board. When a patient or hidher representative requests a copy of hidher 
.medical record or asks that record be forwarded to another hea!th care provider, the 
licensee shall promptly provide the record without charge io the patient. 

5. ProbationMonltoring Conditions 

With respect to any licensee who is the subm of any Order imposing a probation or 
monitoring requirement or a stay of an active suspension, in whole or in part, which is 
conditioned upon compliance with a probation or monitoring requirement, the licensee 
shall fully cooperate with the Board and its designated representatives, including the 
Enforcement Bureau of the Division of Consumer Affairs, in ongoing monitoring of the 
licensee's status and practice. Such monitoring shall be at the expense of the disciplined 
practitioner. 

(a) Monitoring of practice conditions may include, but is not limited to, inspection 
of the professional premises and equipment, and Inspection and copying of patient records 
(confidentiality of patient identity shall be protected by the Board) to verify compliance with 
the Board Order and accepted standards of practice. 

(b) Monitoring of status conditions for an impaired practitioner may include, but 
is not limited to, practitioner cooperation in providing releases permitting unrestricted 
access to records and other information to the extent permitted by law from any treatment 
facility, other treating practitioner, support group or other individuallfaeiIity involved in the 
education, treatment, monitoring or oversight of the practitioner, or maintained by a 
rehabilitation program for impaired practitioners. If bodily substance monitoring has been 
ordered, the practitioner shall fully cooperate by responding to a demand for breath, blood, 
urine or other sample in a timely manner and providing the designated sample. 
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ADDENDUM 

Any licensee who is the subject of an order of the Board Suspending, revoking or otherwise 
conditioning the license, shalt provide the following information at the time that the order 
is signed, if it is entered by consent, or immediately after senrice of a fully executed order 
entered after a hearing. The information required here is necessary for the Board to fulfill 
its reporting obligations: 

Social Security Number': 

List the Name and Address of any and all Health Care Facilities with which you are 
affiliated: 

4' 

List the Names and Address of any and all Heatth Maintenance Organizations with which 
you are'affijiated: 

Provide the names and addresses of every person with whom you are associated in your 
professional practice: (You may attach a blank sheet of stationery bearing this 
information). 

Pursuant to 45 CFR Subtitle A Section 61.7 and 45 CFR Subtitle A 
Section 60.8, the Board is required to obtain your Social Security Number andlor 
federal taxpayer identification number in order to discharge its responsibility to report 
adverse actions to the National Practitioner Data Bank and the HIP Data Bank. 

t 
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NOTICE OF RWORTIFIG PRACTICES O f  8OARQ 
REGARDING DISCIPLINARY ACTIONS 

Pursuant to SJ J.S.A. 521 4&3(3), all orders of the New Jersey State Board of Medical Examiners are 
available for pu ic  inspection. Should any inquiry be made concerning the status of a licensee, the 
inquirer will be informed of the astence of the order and a copy will be provided if requested, Afl 
evidentiary hearings, proceedings on motions or other appliCations which are conducted as public 
hearings and the record, including the transcript and documents marked in evidence, are available for 
public inspection, upon request 

Pursuant to 45 CFR Sbtitle A 60.8, the Board is obligated to report to the National Practitioners Data 
Bank any action relating to a physlclan which is based an reasons relaling to prof&- competence 
or profasional condwt , .  

(1) 
(2) 
(3) Under which a license is surrendered. . 

Which revokes or suspends (or otherwise restricts) a license, 
Which censures, reprimands or pl&cm on prmation, 

Pursuant to 45 CFR Section 61.7, the Board is obligated to report to the Healttlcare Integrity and 
Pratection (HIP) Data Bank, any f m l  or official mns, such as revmtion or suspension of a 
licewand the length of any such suspension), reprtmand, censure or probation or any other loss of 
license or the right to apply for, or renew, a license of tha provider, supplier. or practitioner, whether by 

. operation of law, voluntary surrender, non-renewability, or otherwise, or any o#er negative action or 
finding by such Federal or State agency that is publiicly available information. 

. 

Pursuant to NJ.S.A.45St9.13, if the Board refuses to issue, suspends, revokes M otherwise places 
conditions on a license or permit, it is obligatd to notify each licensed h l t h  care facility and heaith 
maintenance organization with which a ticensee is affiliated and every other board licensee in this state 
with whom he or she is directly associated In private medical practice. 

In accordance with an agreement with the Federation of State Medical Boards of the United States, a 
list of all disciplinary orders are provided to that organization on a motithly basis. 

Within the month fdlowing entry of an order, a summary of the order will appear on the public agenda 
for the next monthly Board meeting and is forwarded to those members of the public requesting a copy. 
In addition, the same summary will appear in the minutes of that Board meeting, which are also made 
available to those requesting a copy. 

Within the month following entry of an order, a summary of the order will appear in a Monthly 
Disciplinary Action Listing which is made available to those members of the public requesting a copy. 

On a peridic basis the Board disseminates to its licensees a newsletter which includes a brief 
description of all of the orders entered by the Board. - - 

From time to time, the Press Office of the Division of Consumer Affairs may issue raeases including 
the summaries of-the content of public orders. 

-.- 

Nothing herein is intended in any way to limit the Board, the Division or the Attorney General from 
disclosing any public document. 


